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              TO:   ALL  INTERESTED PHYSICIANS 

 
 This report will discuss the potential liabilities of the physician treating an HIV patient.   

 

 As you know, New York State has an HIV confidentiality statute which addresses the 

release of patient records and the parameters of describing the findings with others.  One must 

also beware that the mere taking of an HIV test is also protected information. 

 

 A response to any request by a third party for HIV related information of a patient must 

be approved–in writing–by the patient.  CAVEAT – the fact that a patient may have signed the 

customary “release my entire medical record” DOES NOT SHIELD THE PHYSICIAN-the 

specific authorization for HIV information is required and the pro forma release of records does 

not apply in this scenario. 

 

 This having been said, there are certain exceptions to this rule.  Example – release of 

information is permitted to provide care to a protected adult or child.  Example – the 

information can be released so that a physician can receive reimbursement for the care given to 

the patient. 

 

 In those instances where a physician has properly followed the protocols for sharing of 

information one must also inform the recipient that there exists a prohibition against 

redistribution. 

 

 A physician is under an obligation to give both free and post test counseling to any 

patient who has asked to be tested for HIV or AIDS.  The specifics of the counseling are set forth 

by statute and we could furnish them to you upon your request. 



 

 No HIV test can be performed without the prior written consent of the patient.  Please 

note that if a pregnant woman refuses to be tested her newborn child must be tested to determine 

if treatment is necessary.   

 

 Disclosure of the information discussed can lead to a penalty of $5,000.00 for each 

occurrence and may further trigger OPMC proceedings.  Of course, these types of disclosures 

could also result in lawsuits based upon breach of confidentiality and medical malpractice. 
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